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15 August 2023

Ms Trish Giles

Fluker Surveying Limited
PO Box 84

Red Beach 0945
AUCKLAND

By Email

Dear Trish,
S & 5 GLASSON - 135 SHEFFIELD ROAD, HELENSVILLE

I'refer to your email of 4 August 2023, our subsequent telephone discussion, and the additional
application materials sent through.

Your clients’ proposal (per stage 1) seeks consent to create one additional site suitable for in-
situ development of a rural residential dweliing through the protection of 7.01ha of indigenous
vegetation identified in the Significant Ecological Areas Overlay of the Auckland Unitary Plan
(Operative in Part) (AUPOP). You have sought my opinion as to whether this aspect of the
application is to be considered.as a restricted discretionary activity (per Rule A16 of Table
E39.4.2), or as a hon-complying activity (per Rule A17 of Table E39.4.2). The appropriate
status hinges on whether the protection aspect of the proposal complies with Standard
E39.6.4.4 or not.

Standard E39.6.4.4 requires, for one additional in situ site, that the Significant Ecological Area
(SEA) feature to be protected must be between 4ha and 9.9998ha in area. As the application
proposes the protection of 7.01ha of SEA feature, it complies with Standard E39.6.4.4, and
-under Rule A16 is therefore a restricted discretionary activity.

| understand that the Auckland-Council processing officer contends that the application is non-
complying in respect of this aspect because the SEA feature to be protected is not comprised
of a single continuous area that exceeds 4ha in area, but rather is made of a five areas of SEA
feature ranging in size. ffom 0.27ha to 2.6ha. They claim’ that the Council takes “a more
stringent view of the SEA interpretation” and is “looking for further Justification from the
applicant on this aspect (non-complying activity, precedent effects, efc. efc)”. The “more
stringent view” referred to appears to be an interpretation of Table E39.6.4.4.1 to the effect that
the SEA feature to be protected must be in a single area.

! Email from Philippa Riddell, Associate at Senitine! Planning (Consultant Planner) dated 31 July 2023
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Trish Giles
m

From: Dan Rodie <Dan.Rodie@aucklandcouncil.govt.nz>

Sent: Wednesday, 30 August 2023 8:56 am

To: Trish Giles

Cc Philippa Riddell; Helen L McCabe (Resource Consents)

Subject: RE: 135 Sheffield Road - applicant's response 13477

Attachments: Cato et al mero re final provisions (150121}.pdf; [2021] NZEnvC 010 Cabra Rural

Developments Limited v Auckland Council.pdf

Follow Up Flag: Follow up
Flag Status; Flagged
HiTrish,

Philippa has asked that | provide you with an update in regard to when council’s Legal Team will provide comment in
relation to Kitt Littlejohn’s legal advice, which you provided. | sent Mr Littlejohn’s legal advice to the council Legal
Team and DLA Piper and requested that they provide a response. | was advised last week that we are likely to
receive at least Initial comments this week,

Please note that as part of the process of finalising the rural subdivision provisions to reflect the outcome of the
appeals submitted in relation to some of the Rural Subdivision provisions, Mr Littlejohn provided the Environment
Court with the attached memo to address the discussion that took place in relation to whether all areas of wetland
or indigenous vegetation proposed for protection had to be contiguous to qualify for each of the respective
threshold areas to create either in-situ sites or TRSS donor site opportunities.

In that memo Mr Littlejohn said: “Counsel is instructed to clarify that the Council’s proposal above departs from the
historic application of similar rules in the legacy plans, and is inconsistent with current practice, whereby, provided
the initial area threshold for the first lot is met; the total area of feature to be protected (and thus the lot yield from
the subdivision) is calculated by aggregating all areas of bush or wetland on the application site.”

The Court addressed this matter at paragraphs 24-28 of its February 2021 decision, see attached, and stated that it
was not a matter that was discussed before the Court. The Court then, at paragraph 28 confirmed that the area
thresholds in the table could be met'by a combination of areas of indigenous vegetation or wetland that was either
identified as SEA or meet one of the factors specified in Policy B7.2.2(1).

The discussion between the parties and the Court’s comments appeared to relate to the note council proposed to
require all of either the wetland or indigenous vegetation proposed for protection having to be contiguous to qualify
for each of the respective threshold areas, The Court did not comment on the existing council practice of requiring
the first area threshold relating to the protection of indigenous vegetation or wetland to be met by one contiguous
area of indigenous vegetation or wetland respectively and then the subsequent threshold areas to be met by adding
other areas of indigenous vegetation or wetland to that initial area. Council has continued to follow that practice.

1 will let you know the outcome of the Legal Team’s review of Mr Littlejohn’s advice when | receive their
comments. In the meantime, | can give you a call later today to discuss this matter, if that would assist?

Regards
Dan

Dan Rodie | Principal Specialist -- Planning
North-West Resource Consenting Unit ~

Department of Regulatory Engineering 8 Resource Consents
Auckland Council | Mobile 021 826 067
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The Regionaf Policy Statement directs the achlevement of a compact city and associated key
outcomes for urban containment, distinct separation of the urban and rural environments and a
rural growth strategy which directs the protection of the rural resource against urbanism (in
particular the proliferation of rural residential sites) — to retain its focus on rural production activity
and to protect rural character and amenity values.

The proposed relaxation of the 4ha qualifying threshold {i.e, using SEA fragments rather than a
contiguous area) would enable a greater number of in-situ rural residential site than is intended by
the subdivision opportunity.

The increased yield outcome is inconsistent with the protection of the rural resource against
urbanisation and in particular, against proliferation of rural residential lots in the rural resource.

District Plan

~ E39 Rural subdivision. E39.14 provides a clear directive that the number of sites created from in-
situ subdivision is limited, and that inappropriate proliferation through the rural resource is avoided.
— H18.2 Rural — General zone (All rural zones) The purpose, objectives and policies for this zone
identify it is focuses on protecting and maintaining rural production activity.

— H19.3 Rural — Rural Production zone The purpose of the Rural — Rural Production Zone is to
provide for the use and development of land for rural production activities and rural industries and
services, while maintaining rural character and amenity values.

The subdivision pathways identified in E39 have been developed for ecological benefits however this
is balanced with protecting the rural zones against adverse effects from the proliferation of rural
residential sites.

The subdivision pathways have been determined to give effect to the Regional Policy Statement —
which seeks to protect rural areas from urban pressures and have been arrived at based on costs
and benefits analysis-and the yield from uptake of the subdivision opportunity (based on compliant
subdivisions); and are considered to strike a correct balance of environment protection and
enhancement and protection of the rural resource from urban growth pressures,

E39 Rural subdivision:

. The 4ha qualifying area threshold (singular) is key to the SEA protection subdivision opportunity

operating within the yield modelled for this subdivision pathway and achieving the intended quality

- of ecological outcomes. Any relaxatlon of the qualifying area criteria must be considered in terms of

the cumulative contribution to proliferation of in-situ rural residential sites and diminished
ecological benefits.

H19.2 Rural — General (All rural zones} /H19.3 Rural Production zone:

The additional yield and reduced environmental benefits outlined are inconsistent with the purpose
and outcomes of the rural zone both generally, and more specifically, the Rural production zone, The
outcome is a proliferation of yield from the subdivision pathway which in the case of ‘in-situ’
subdivision, risks impact on the functioning of the rural zone {Rural Production zone) in terms of the
zone purpose (focused on rura! production activity) as well as outcomes for rural character and
amenity outcomes {shifting towards lifestyle values rather than rural production).  Reverse
sensitivity is a significant concern.

Objective H19 2.1.4 gives a clear directive for avoidance of fragmentation of productive land and
highlights reverse sensitivity impacting of rural production activity as a key management issue.




Regarding the Rural Production zone, the purpose statement and objective H20.4.2(2) clearly
identify that the primary focus of the rural production zane is the retention and protection of
production capability.

NOTE — additional yield if applied to Transfer subdivision has impacts for the Countryside Living
zone(receiving zone). This issue is not discussed in this advice — as the application is for in-situ
subdivision.

Unique circumstances

The proposal does not appear to present any unigue circumstances. It is noted that there are many
sites with similar undersized areas of SEA that would seek to apply a similar approach to that which
is proposed.

This is essentially providing an additional subdivision pathway with significantly lower threshold
tests. If allowed, it is considered it would significantly undermine the rural subdivision framework of
the Auckland Unitary Plan such that the outcomes of the subdivision pathways are not aligned to the
directives of the Auckland Plan or Reglonal Policy Statement.

Conclusion

The proposal to nat apply the 4ha threshold as a contiguous area cannot be supported from a policy
perspective.

Adherence to the area threshpld, measured as a singular contiguous area, is key to achieving
intended outcomes of the subdivision pathways in the rural zones and in turn, the outcomes
directed by higher leve! planning instruments (Auckland Plan, and Regional Policy Statement) .

The threshold area provisions for subdivision protecting SEA (and other environmental features)
have been deliberately written in the singular and set specific requirements commensurate with an
anticlpated level of ecological benefit, and a set yield in terms of in-situ subdivision in the rural
zones, :

The anticipated yield from the subdivision rules has been modelled based on the qualifying
threshold area being a single entity. The maximum yield is a carefully considered (modelled) balance
of environmental outcomes and protection of the rural resource to protected rural production
capability and avoids reverse sensitivity.

Allowing non-gontiguous areas (i.e plural ) to contribute to the 4ha qualifying threshold is
significantly more enabling and would significantly increase subdivision yield. The increased yield of
rural residential sites spread across the rural zones is incompatible with directives, objectives and
policies stated in the Auckland Plan, Regional Policy Statement and District Plan requiring protection
of rural resource in terms of maintenance of production capability, and protection against
urbanisation {proliferation of rural residential subdivision),

..........................................

Attachment A - Subdivision Framework




Auckland Plan

The Auckland Plan Rural Strategy sets the high-level development strategy for growth management
in the rural areas, which is to focus future rural population growth in existing towns and villages and
into the Countryside Living zones

and provide only limited rural growth in ‘other rural areas’ relating to environmental enhancement

and existing vacant lots.

The focus of rural growth capability into rural towns, villages and Countryside Living responds to
evidence of ongoing high levels of fragmentation of the rural production resource from high levels of
demand for rural residential lots. At pg. 236 the rural strategy highlights ongoing growth pressures,
reflected in decreasing numbers of rural production properties, and increasing numbers of lifestyle
properties - “over the two decades from 1996 to 2018, the number of rural production properties
decreased by around 40 per cent, which represents a 25 per cent loss in area, while the number of
lifestyle propertles increased by around 50 per cent (35 per cent in area).”

The extent of the problem of fragmentation of the rural resource is discussed in greater detail in the
Auckland Plan 2050 -Evidence Report — Rural Strategy, June 2018:
6.2.4 Rural subdivision

The Auckland Pian monitoring report (2016) showed that 60 per cent of rural subdivision consents
granted were in the rural production, rural coastal and islands activity areas in the 2013-2016 period,
despite g target of no more than 10 per cent being established for the 2013-2020 period (Auckland
Council, 2016e).

High rates of subdivision leads to increasingly smailer land parcels of rurai landholdings resuiting in
land fragmentation, This increases rural land vaiues, and the likelihood af additianal hausing being
introduced into rural environments, affecting rural character and rural praduction capability (Auckiand
Council, 2016h).

Between 1998 and 2015 the number of property parcels in rurel Auckland Increased by over 30 per
cent, with the greatest increase (70 per cent) being in the one-two hectare category, followed by a 43
per cent increase in the 0.4-1-hectare range {Auckland Council, 2016h).

Auckland Unitary Plan - Regional policy statement, rural subdivision, rural zoning
The parts of the Auckland Unitary Plan of most relevance to this discussion are set out below:

Chapter B - Regional Policy Statement
B2 - Urban Growth and Form:

The foliowing objectives and policy support compact urban development, directing growth into the
rural and coastal towns and villages and avoiding urbanisation outside of those areas:

B2.2. Urban growth and form
B2.2.1. Objectlves
(4) Urbanisation is contained within the Rurat Urban Boundary, towns, and rural and coastal fowns and villages.

82.2.2 Policies
Quality compact urban form

(4) Concentrate urban growth and activities within the metropolitan area 2010 (as (4) identified in Appendix 14},

enable urban growth and activifies within the Rural Urban Boundary, towns, and rural and coastal towns ancd villages,
and avold urbanisation outside these areas.

B9 - Rural Environment
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This is also reflected in paragraph 103 of the Courts September 2020 decision (Appendix 3), where
it discussed the minimum size of the area of the feature to be protected to create an in-situ lot
(emphasis added):

In-situ Subdivision for SEA
[103] Having heard again from the parties, we have conc!udgd that:

(a) for in-situ sites generated from SEA protection, 2ha is too small an area of protection fo justify a
1 ha lot with a house curlilage access etc. We have concluded that the area required for the first
site should be between 4ha and 9.9999ha and each additional 1 Oha thereafter should give the
ability for a further one fot to a maximum of 12 sites. To achieve a 12-lot subdivision there would
need to be around at least 114ha of SEA meeting the criteria.

In this instance, the applicants are seeking to create one in-situ lot through the protection of five
individual areas of indigenous vegetation (SEA) (Areas B — F) all sized between 0.27ha and 2.10ha
in area; totalling 8.28ha. Therefore, all the areas proposed for protection fall considerably short of
the 4ha minimum area threshold required for protection within Table E39.6.4.1.1 to yield one in-situ
lot.

| note that the second in-situ lot is propesed to be created via the protection of a 1.60ha wetland
area (Area H) (including 0.48ha buffer) which does meet with the 0.5ha minimum area threshold
under Table E39.6.4.4.1 for the creation of one in-situ lot.

All references to the area to be protected with E39.6.4.4 and Table E39.6.4.4.1 of the AUP(OP) are
made in the singular (i.e there is no reference to the provision of ‘areas’). The use of the singular is
~ deliberate and signals that the qualifying threshold of the ‘area of features protected’ must be
contiguous.

As expanded upon within the advice from Council's Plans and Places (Ms Pys) (Appendix 4), the
current planning framework clearly articulates through a hierarchy of objectives, policies and rules
that the rural resource is to be protected against growth pressures. A key outcome sought is the
~avoidance of the proliferation “of rural residential sites. The higher-level strategic planning
documents has resulted.in the District Plan Rural Subdivision framework being designed to limit the
creation of in-situ lots within the rural zones. The qualifying threshold of 4ha is one of the criteria
applied to limit the yield and ensure ecological protection of a particular standard is achieved. In the
absence of clearly defined unusual circumstances any relaxation of the qualifying threshold must
be viewed in terms of the anticipated yield and the environmental values.

Auckland Unitary Plan (Operative in Part)
E329 Subdivision - Rural
E39.2. Objectives

(12) Rural Iifestyle subdivision is primarily limited to the Rural — Countryside Living Zone, and to sites created
by protecting or creating significant areas of indigenous vegetation or wetlands.

(14) Subdivision Is provided for by either:
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(a) Limited in-situ subdivision through the protection of significant indigenous vegetation and/or
through indigenous revegetation planting; or

(b} Transfer of titles, through the protection of indigenous vegetation and wetlands and/or through
indigenous revegetation planting to Countryside Living zones.

E39.3. Policies

(3) Manage rural subdivision and boundary adjustments to facilitate more efficient use of land for rural
production activities by:

(a) restricting further subdivision in the Rural -~ Rural Production Zone, Rural — Mixed Rural Zone and
Rural - Rural Coastal Zone for a range of rural production activities; and

(b) providing for the transfer of titles to certain Rural ~ Countryside Living Zones.
(11) Restrict in-situ subdivision for rural lifestyle living to where:

(a) the site is located In the Rural - Countryside Living Zone;

(b} the site is created through the protection of indigenous vegetation; or

{c) the site is created through indigenous revegetation planting.

(12) Enable the transfer of titles to sites in the Rural — Countryside Living Zone which are identified using the
subdivision variation control on the planning maps.

{15) Enable limited, in-situ subdivision through the protection of indigenous vegetation identified in the
Significant Ecological Areas Overlay and indigenous revegetation planting.

(16} Encourage the transfer of titles through the protection of indigenous vegetation or wetlands identified in
the Significant Ecological Areas Overlay and indigenous revegetation planting.

{18) Provide limited opportunities for in-situ subdivision in rural areas while ensuring that:
(a) there will be significant environmental protection of indigenous vegetation;

{b) subdivision avoids th& iriappropriate proliferation and dispersal of development by limiting the
number of sites created;

(¢) subdivision avoids inappropriate development within areas of the Outstanding Natural Landscape
Overlay, Outstanding Natural Character Qverlay, High Natural Character Overlay and the coastal
environment;

(d) adverse effects on rural and coastal character are avoided, remedied or mitigated:;
(e} sites are of sufficient size fo absorb and manage adverse effects within the site; and

() reverse sensitivity effects are managed in a way that does not compromise the viability of rural
sites for continued production.

{24) Require subdivision to avoid creating ribbon development along public roads or multiple access points
that may adversely affect the character or amenity values or the adequate functioning of rural roads.

The Auckland wide objectives E39.2(14)(a) and supporting policies for rural subdivision at policy E39.2(18)(a),
{b) and (d) clearly direct that in-situ subdivision yield is to be limited, avoids inappropriate proliferation, and
that the environmental protection afforded is significant.
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Chapter H Rural Zones
H19.3 Rural — Rural Production Zone description

The purpose of the Rural — Rural Preduction Zone is o provide for the use and development of land for rural
production activities and rural industries and services, while maintaining rural character and amenity values

H18.2. Objectives and policies - all rural zonas

H19.2.1 Objectives

(4) Rural lifestyle development avoids fragmentation of productive land.

H19.2.2 Policies

(5) Enable a range of rural production activities and a limited range of other activities in rural areas by:

(a) separating potentially incompatible activities such as rural production and rural lifestyle living into
different zones;

(c) managing the affects of activities in rural areas so that;

(i) reverse sensitivity effects do not constrain rural production activities.

H19.2.1 Objectives — general rural
(4) Rural lifestyle development avoids fragmentation of productive land.
H19.3.2 objectives {(Rural Production Zone)

(2) The productive capability of the land is maintained and protected from inappropriate subdivision, use and
development.

Objective H192.1(4) gives a clear directive. for avoidance of fragmentation of productive land, and policy
H19.2.2{5)(c) highlights reverse sensitivity impacting of rural production activity as a key management issue.

Regarding the Rural Production zone, the purpose statement and objective H19.4.2(2) clearly identify that the
primary focus of the rural production zone is the retention and protection of production capability.

In this case, any relaxation of the 4ha qualifying threshold to create the additional in-situ lot would
be a significant change in approach in the subdivision pathway and would lower the “bar” for a
qualifying in-situ subdivision. The subdivision provisions within Chapter E39 of the AUP(OP) uses
the incentive of being able to protect SEA / SEA qualifying features with smaller areas (2ha —
9.9999ha) for TRSS which results in the transfer of subdivision opportunities from rural zones to the
Countryside Living zone. If applicants can create in-situ lots based on the protection of features that
are less than 4ha in area, it undermines any incentive to create transferable rights.
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The outcome would be a proliferation of yield from the subdivision pathway which risks impacting
on the functioning of the rural zone (Rural Production zone) in terms of the zone purpose as well as
outcomes for rural character and amenity (shifting towards lifestyle values rather than rural
production).

| note that in the Environment Court’'s September 2020 decision, relating to the appeals submitted
in respect to some of the rural subdivision provisions of the AUP, the Environment Court set out in
paragraphs 93 — 102 its view with respect to In-Situ subdivision and why it concluded that “f97]
Overall, in-situ subdivision should be limited to situations where more considerabie gains are
achieved for the environment than those available from transferrable rights. We recognise that
because of the difficulty in creating and banking transferrable rights, there may be a preference for
in-situ subdivision by some owners. This should come at a price in terms of the amount of land fo
be protected.”

The higher threshold areas and limits included within the relevant AUP (OP) standards reflect the
Court’s findings as set out within this section of the Court’s decision.

It is also of relevance to this matter, that Standard E39.6.4.4(11) that applies to both In-Situ and
TRSS subdivision, specifies that all indigenous vegetation present within a site is protected at the
time of subdivision. On that basis, as all the indigenous vegetation present needs to be protected
regardless the nature of the subdivision pathway chosen, it is only the difference in area thresholds
that create the incentive to undertake TRSS subdivision rather than In-Situ subdivision.

Furthermore, the, proposal, in my opinion, does not appear to present any unigue circumstances
that distinguish the proposed subdivision from other In-Situ subdivisions that may seek to be
established in the Rural Production’Zene to justify not adhering to those provisions of the AUP(OP).

As advised by Council's Ecologist: {Rue- Statham) within his Memo dated 26 October 2023 “The
quality, rarity of, and values within the indigenous vegetation being protected is not so demonsirably
unique or otherwise scarce in the region that | am unable to agree that the site has such distinctive
values that the application exceeds the expectations of the Unitary Plan” (Appendix 5).

As further advised by Mr Statham “Whilst these areas of indigenous vegetation may be relatively
close fo one another, they are as research suggests [partly] unviable in their own right, and with
accesses fragmenting them they are, and will continue fo be, subject to edge effects. The goal for
a forest ecosystem is one where they can achieve a sustainable, potentially significant habitat,
where their size and shape ensures their long-term viability, health, and significance. Similar to the
aspirations of standard £39.6.4.5, where the revegetation should build upon existing habitats fo
achieve the same, thus ensuring the planting and indigenous vegetation or wetland combined meets
those same standards”.

Therefore, the approVaI of this application would likely encourage similar subsequent applications
seeking the creation of in-situ lots based on the protection of undersized areas of indigencus
vegetation within the rural zone, thereby creating a precedent. This would significantly undermine
the rural subdivision framework of the AUP{OP) and unravel the balance of incentives to undertake
TRSS subdivision and diminish the benefits which underpin the outcomes intended from the TRSS
framework.
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While | consider that the proposed subdivision will have no more than minor adverse effects on the
environment, for the reasons outlined above | consider that the application should be refused as the
proposal is contrary to the objectives and policies of the AUP(OP) relating to the subdivision of sites
within the Rural Production Zone.

In the event that the Duty Commissioner shares similar views and is minded to refuse the
application, | note that the applicant has requested that they be provided with the opportunity to
present their case to the Commissioner in person.
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» In-situ subdivision creating additional sites through protection of indigenous vegetation
or wetland not identified in the Significant Ecological Areas Overlay but meeting the
Significant Ecological Area factors identified in Policy B7.2.2(1) and not complying with
Standard E39.6.4.4 is a non-complying activity under E39.4.2 (A17D) for the following
reasons;

o Standard E39.6.4.4(3) the proposal will reduce the 20m buffer required around the
perimeter of the wetland to a 10m planted buffer in part.

National Grid Corridor

* Subdivision within the National Grid Subdivision Corridor as a restricted discretionary
activity under D26.4.3(A34).

The reasons for consent are considered together as a non-complying activity overall.

Decision
| have read in detail:

. The application, its supporting AEE (prepared by Ms Trish Giles) and associated
documents; - :

« Ms Philippa Riddell's (Associate at Sentinel Planning} planning report and supporting
reports including Mr Rue Statham (Senior Ecologist) ecological assessment and his
answer to my question dated 6 March 2024;

* The s.92reqliests and responses, including Ms Giles letter of 8 Dec 2023;
* Ms Helen McCabe's (Team Leader Planning) memo to me dated 31 Jan 2024,
-+ ¢1*Ms Alison Pye’s (Senior Policy Planner) memo (undated);
= MrKit Littlejohn’s letter dated 15 August 2023 and follow up letter dated 7 December 2023;
- #"+ Council's legal advice on this matter dated 1 March 2024:
e The relevant sections of the AUP: OP; and
s Undertaken a site visit.

I am satisfied that | have sufficient information to consider the matters required by the Resource
Management Act 1991 (RMA) and can make a decision under delegated authority on notification.
In considering the application, | have taken into consideration the High Court decision in Wallace
v. Auckland Council (2021) NZHC 3095 and have undertaken my own assessment of the
application, in light of the information considered above.

The application was sent to a Duty Commissioner to make a determination on the application,
given the significant level of disagreement between the Council officers (Team Leader Planning
and Senior Policy Planner) and the applicant over how the provisions of Table E39.6.4.4.1 should
be applied as they relate to the nature (contiguous or not}) of the area of protected vegetation
required to take advantage of the in situ provisions for subdivision in the Rural Productive Zone.
[ note for completeness this also extended to the application’s activity status, with Mr Littlejohn

Page 2 RC 6.9.03 (V4)
SUB60413188




and Ms Giles of the view this was a Restricted Discretionary activity as opposed to a Non-
Complying Activity, as suggested by all of the Council officers and consultants.

The application is set out in detail within Ms Riddell's planning report, with the rationale for each
parties positions also set out in detail in the information considered above, so | will not repeat
these here. Acknowledging that Ms Riddell was of the view that the application could be granted
consent and Ms McCabe and Ms Pye considered that it could not, on policy grounds.

It appears to me that the major issue in contention is whether or not the area of ‘protacted
vegetation’ needs to be contiguous to take ‘advantage’ of these in situ subdivision provisions. Mr
Littlejohn is of the view that the vegetation does not have to contiguous, whereas the Council
officers are. Mr Littlejohn’s view was based in part on the Environment Court’s decision in Cabra
Rural Developments v. AC (2021) and the plain English reading of the relevant AUP: OP
provisions, including Table E39.6.4.4.1.

Given the applicant had the benefit of Mr Littlejohn’s legal view on the application and the
significant administration issues his approach would raise, being a significant departure from the
Council’s current approach to applications of this type (as suggested by Ms McCabe), [ felt it was
only appropriate for me to seek my own legal advice on the matter.

In doing so, | asked the question, as Mr Littlejohn suggests, on the plain reading of the relevant
AUP:OP provisions, including Table E39.6.4.4.1; does this require the vegetation in question to
be 4ha in contiguous area, or is it a combination of the vegetation within the site that counts? |
have set out a summary of the legal advice | received below, which in essence, accords with Ms
McCabe’s view as expressed in her memo to me.

In summary, our views are that the best interpretation of Table £39.6.4.4.1 having regard to its
text and in light of its purpose and context is that the minimum feature threshold size to enable
one new in-situ rural-residential site is one continuous area of at least 4ha of indigenous
vegetation, which is required to be protected in perpetuity.

As a result, and on my reading of these provisions [ agree with the Council’s officers view on both
the application’s activity status and how Table E39.6.4.4.1 should be applied. Turning to the
application, while | agree that the application could proceed on a non-notified hasis, for the
rationale as set out below, | agree with Mc Cabe’s view that this application does raise significant
policy issues for me which need to be-explored further. Acknowledging that Ms Giles in her letter
of 8 Dec 2023 also requested that should | potentially come to a different view than that of Ms
Riddell and Ms Giles (non-notified approval, subject to conditions) the determination of the
application (s.104 and s.104D determination) should be set down for a hearing so the applicant
can explore these issues further with me.

As a result, and in order to ensure natural justice | have agreed with this request and | have set
the matter down for a hearing to enable the applicant to respond to the matters raised by Ms
McCabe and Ms Pye. Further directions to this effect will follow this decision.

Public notification

Under section 95A of the RMA, this application shall proceed without public notification because:
1. Under step 1, public notification is not mandatory as:
a. the applicant has not requested it;

b. there are no outstanding or refused requests for further information: and
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2.

3.

C.

the application does not involve any exchange of recreation reserve land under s.1 5AA
of the Reserves Act 1977.

Under step 2, public notification is not preciuded as:

a.

b.

there is no pian rule or regulation in an NES that specifically precludes public notification
of the application; and

the application is for activities other than those specified in 5.95A(5)(b).

Under step 3, public notification is not required as:

a.

the application is for activities that are not subject to a plan rule or regulation in an NES
that specifically requires it; and

the activities will have or are likely to have adverse effects on the environment that are
no more than minor because:

» The location and position of building platforms has demonstrated that the bulk and

location provisions are able to be met while avoiding the existing areas of
vegetation and enabling future a development pattern which could sit within the
existing land form pattern.

The building platform for the lot wiil be around the existing buildings and curtilage
area, and the establishment of the proposed building platforms on proposed Lots
2 and 3 will .not- requife any vegetation removai (noting it will be fenced and

‘protected by way of future covenants). Given the location of each of the building
-platforms; which are each separated between the established vegetation on the

site of which is proposed to be protected: these will largely be screened from views

. from each of the respective sites and beyond this will generate less that minor
-adverse rural character and amenity effects on the environment.

l.agree with the Council's Development Engineer's assessment of the application
and | am satisfied that it has been demonstrated that each Iot can be provided with
adequate infrastructure to serve future dwellings.

Under step 4, there are no special circumstances that warrant the application being publicly
hotified because there is nothing exceptional, abnormal or unusual about the application, and

- the proposal has nothing out of the ordinary run of things to suggest that public notification

should oceur.

Limited notification

Under section 95B of the RMA this application shall proceed without limited notification because:

1.
d.
b.
2.
Page 4

Under step 1, limited notification is not mandatory as:

there are no prdtected customary rights groups or customary marine title groups affected
by this proposal; and

no persons to whom a statutory acknowledgement is made is adversely affected by this
proposal.

Under step 2, limited notification is not precluded as:
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a. thereis no plan rule or regulation in an NES that specifically precludes limited notification
of the application; and

b. the application is for activities other than that specified in 5.95B(6)(b).

3. Under step 3, limited nofification is not required as:

a. this application is not for a boundary activity; and

b. there are no adversely affected persons because:

Views of the full extent of the proposed building platforms from adjoining and
neighbouring sites are relatively fimited due to topographical differences and
vegetation.

The scheme plan demonstrates that the size of the lots can accommodate a
2000m?* specified building area that meets the 10m front yard and 12m side yard,
will align with the pattern of development that has occurred either side of Sheffield
Road, with building platforms tucked into the landform and surrounded by either
vegetation or rural pastoral land.

Suitable access to each lot will be achieved, also noting the existing vehicle
access and crossing to Lots 1 and 3 and the recently approved crossing for Lot
2 will be utilised; there are good sightlines in each direction, and traffic volumes
will align with the development potential of the site under the AUP(OP) rural
production provisions.

Each new lot will be provided with sufficient space for on-site wastewater and
stormwater disposal that also meets the necessary engineering standards. In that
regard | do not expect there to be any issues with runoff relative to any
downstream properties.

The proposal will continue to maintaiﬁ the National Grid Corridor, and
Transpower have advised they do not have an issue with the subdivision, and

the Applicant - has - adopted their suggested conditions as part of their

methodology.

Reverse sensitivity effects are not expected to arise, by and large due to the
combination of each of the bullet points above. The house sites are sufficiently
separated from external boundaries, and the scale of the development will not
generate effects that would have implications for the operation of rural productive

- activities in the surrounding area or within the development itself.

4. Under step 4, there are no special circumstances that warrant the application being limited
notified to any other persons because there is nothing exceptional, abnormal or unusual
about the application, and the proposal has nothing out of the ordinary run of things to
suggest that notification to any other persons should occur.

Accordingly, this application shall proceed on a NON-NOTIFIED basis.
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Dr Lee Beattie
Duty Commissioner

7 March 2024
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