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TO: the Registrar 
 Environment Court 
 Auckland 
 
We, Cato Bolam Consultants Limited, Better Living Landscapes Limited, 
Warkworth Surveying Limited, Fluker Surveying Limited, Buckton Consulting 
Surveyors Limited, Terra Nova Planning Limited and Parallax Consultants 
Limited, apply for the following declarations: 
 

That under the Auckland Unitary Plan (AUP): 

a. in-situ subdivision under rules A16 and A17C in Table E39.4.2 is a 
(restricted) discretionary activity provided it meets standard E39.6.4.4 
and, in relation to Table E39.6.4.4.1, provided the Area of Feature 
Protected on the site is as required by the Table for the number of in-
situ sites sought, and notwithstanding that the Area of Feature 
Protected may not be a single or continuous area on the site; and 

b. in-situ subdivision under rule A18 in Table E39.4.2 is a (restricted) 
discretionary activity provided it meets standard E39.6.4.5 and, in 
relation to Table E39.6.4.5.1, provided the Established Area of Native 
Revegetation Planting Protected on the site is as required by the 
Table for the number of in-situ sites sought, and notwithstanding that 
the Established Area of Native Revegetation Planting Protected may 
not be a single or continuous planted area on the site; and  

c. Transferable Rural Site Subdivision (TRSS) under rule A21C in Table 
E39.4.2 is a (restricted) discretionary activity provided it meets 
standard E39.6.4.6 and, in relation to Table E39.6.4.4.1, provided the 
Area of Feature Protected on the site is as required by the Table for 
the number of TRSS sites sought, and notwithstanding that the Area 
of Feature Protected may not be a single or continuous area on the 
site; and  

d. TRSS under rule A22 in Table E39.4.2 is a (restricted) discretionary 
activity provided it meets standard E39.6.4.6 and, in relation to Table 
E39.6.4.5.1, provided the Established Area of Native Revegetation 
Planting Protected on the site is as required by the Table for the 
number of TRSS sites sought, and notwithstanding that the 
Established Area of Native Revegetation Planting Protected may not 
be a single or continuous planted area on the site.  

The grounds for this application are: 

Background - the relevant rules 

1. Where met, standard E39.6.4.4 of the AUP provides for the in-situ 
subdivision of a site in the rural zones where there is protection of a 
specified amount of indigenous vegetation, or wetland  mapped on the 
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site as SEA, or meeting the factors in Policy B7.2.2(1), as a restricted 
discretionary activity (Table E39.4.2 (A16) and (A17C)), with the number 
of new in-situ sites being based on the total area of vegetation or wetland 
to be protected (as set out in Table E39.6.4.4.1). 

2. Where met, standard E39.6.4.5 of the AUP provides for the in-situ 
subdivision of a site in the rural zones through establishing native 
revegetation planting as a restricted discretionary activity (Table E39.4.2 
(A18)), with the number of new in-situ sites being based on the total area 
of revegetation planting to be established (as set out in Table 
E39.6.4.5.1). 

3. Where met, standard E39.6.4.6 of the AUP provides for Transferable 
Rural Site Subdivision (TRSS), with one of the requirements of the 
standard being compliance with either standard E39.6.4.4 or E39.6.4.5, 
with the number of TRSS sites able to be created being based on the area 
of SEA or indigenous vegetation or wetland meeting the factors in Policy 
B7.2.2(1) being protected, or the area of native revegetation planting to 
be established (as set out in Table E39.6.4.4.1 and Table E39.6.4.5.1 
respectively). 

4. Neither Table E39.6.4.4.1 or Table E39.6.4.5.1, or the advice notes 
provided with the tables, specify that the minimum (or maximum) area of 
feature to be protected, or planted and protected, on a site must comprise 
a single, continuous area of indigenous vegetation or wetland, or 
revegetation.  Rather, the tables specify a minimum area to be protected 
to comply with this sub-standard, and then minimum additional areas to 
be protected in order to increase either in-situ or TRSS lot yield. 

The Auckland Council’s interpretation of the rules 

5. Since the period from the release of the Environment Court’s final decision 
relating to the AUP rural subdivision appeals in February 2021 (Cabra 
Rural Developments Limited & ors v Auckland Council [2021] NZEnvC 
010) the Auckland Council has generally treated subdivision proposals 
that protected areas of SEA, or other significant indigenous vegetation or 
wetland (and met the other sub-standards in the rules) under these rules 
as non-complying, where the feature to be protected on the site was not 
contained in a single, continuous area. This has frustrated the protection 
of smaller, dis-continuous pockets or fragments of significant indigenous 
vegetation or wetlands on rural properties, even though the total area to 
be protected complied with the relevant table (and rule). 

6. A similar approach has been followed with respect to revegetation planting 
and protection proposals, whereby revegetation planting located on a site 
to buffer, enhance and link dis-continuous pockets or fragments of 
significant indigenous vegetation, meeting the minimum area 
requirement, but not in a single, continuous planted area, were also 
treated as non-complying. 



Page 3 

KRL-175285-10-1-3 

7. In February 2024 Auckland Council published an Auckland Unitary Plan 
Practice and Guidance note – Rural Subdivision (Guidance Note), which 
appears further to codify its approach to the rules.  The Guidance Note 
provides at 7.3 as follows: 
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8. In referring to areas to be protected or planted, the Guidance Note uses 
the term “contiguous” to describe that area, by which it is assumed to 
mean that the area in question should be a single, continuous area. 

9. However, neither of the relevant tables in the AUP use this term to qualify 
the areas be protected or planted. 

10. The Guidance Note includes a reference to the Environment Court’s 
interim decision in Cabra Rural Developments Limited & ors v Auckland 
Council [2020] NZEnvC 153, suggesting that it: “indicates it is intended 
that the first threshold area is to be met by the one contiguous area of the 
relevant feature”.  However, this is not what the extract from the decision 
says.  

11. Moreover, it is also inconsistent with the Environment Court’s final 
decision in the proceedings (Cabra Rural Developments Limited & ors v 
Auckland Council [2021] NZEnvC 010), where, in rejecting the Auckland 
Council’s last-minute attempt to introduce the word “contiguous” into the 
advice note to Table E39.6.4.4.1, the Court said:  

 

12. The applicants are involved in numerous rural subdivision applications 
seeking to rely on these rules and are concerned that Auckland Council’s 
interpretation of the standard (and the tables in particular) is in conflict 
with the Environment Court’s decision in Cabra Rural Developments 
Limited & ors v Auckland Council [2021] NZEnvC 010, wrong, and 
inconsistent with the AUP’s objective of protecting and enhancing 
indigenous vegetation and wetlands. 
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13. The applicants make this application for declarations having failed to
persuade the Auckland Council that its interpretation of the AUP is wrong.

We attach the following documents: 

(a) affidavits by Karen Ruth Pegrume, Patricia Joy Giles and Myles
Desborough Goodwin in support of the application; and

(b) a list of names and addresses of persons to be served with a copy of this
application (Schedule A to this application).

Kitt Littlejohn 
Counsel for the Applicants 
29 May 2024 



Schedule A - Person(s) to be served a copy of this application

1. Auckland Council, Legal Team - Christian Brown
(christian.brown@aucklandcouncil.govt.nz)
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